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A SHORT ANALYSIS ON THE RECENT DECISION OF
PJD REGENCY SDN BHD V TRIBUNAL TUNTUTAN

PEMBELI RUMAH & ANOR AND OTHER APPEALS

by

WONG CHIK KIEN1

PROLOGUE

Just like the movies Memento or Forrest Gump, this paper will begin with the
ending or more particularly, the decision that was pronounced by the
Honourable Chief Justice of Malaysia, Tun Tengku Maimun binti Tuan Mat in
the case of PJD Regency Sdn Bhd v Tribunal Tuntutan Pembeli Rumah & Anor
And Other2 (‘PJD’). Her Ladyship speaking through the Federal Court has in
PJD held the following:3

Where there is a delay in the delivery of vacant possession by a developer to the
purchaser in respect of Scheduled Contracts under Regulation 11(1) of the
Housing Development (Control and Licensing) Regulations 1989 (Regulation
1989) enacted pursuant to Section 24 of the Housing Development (Control
and Licensing) Act 1966, the date for calculation of liquidated agreed damages
(‘LAD’) begins from the date of payment of deposit/booking fee/initial
fee/expression by the purchaser of his written intention to purchase and not from
the date of the sale and purchase agreement literally. (Emphasis added.)

The paper in short is essentially a brief analysis of the very recent4 Federal
Court case of PJD which dealt with the issue of Liquidated Agreed Damages.

INTRODUCTION

Before I commence, I believe there is a need to address a simple question that
is often overlooked: what is Liquidated Agreed Damages (hereinafter referred
to as ‘LAD’)? The Federal Court in Selva Kumar a/l Murugiah v Thiagarajah a/l
Retnasamy5 held that the expression ‘Liquidated damages’, is the name for the

1 LLB (Hons) Reading, Legal Assistant in Messrs Shelley Yap.
2 PJD Regency Sdn Bhd v Tribunal Tuntutan Pembeli Rumah & Anor And Other [2021] 2 MLJ

60 (FC).
3 [2021] 2 MLJ 60 (FC) [89].
4 This article was written around March 2021.
5 Selva Kumar a/l Murugiah v Thiagarajah a/l Retnasamy [1995] 1 MLJ 817.
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contracting parties’ supposedly genuine pre-estimate of the loss to the innocent
contracting party when the contract is broken by other. As the definition given
by the Federal Court is self-explanatory, I shall not dwell any further on this.

If I may cast a mental note here, unless stated otherwise, all references made
in respect of LAD in this article are made with regards to Schedule G and/or H
type contracts under the Housing Development (Control and Licensing)
Regulations 1989.

With the above out of the way, I shall now move on to the gist of this paper.

THE DECISION OF PJD

It is noteworthy that the Federal Court case of PJD comprises of several appeals
of the same nature, however, as a matter of convenience, I shall only be relying
on the Court of Appeal’s decision in PJD6 to explain the relevant facts.

The salient facts are summarised as follows:

(1) PJD is the developer of a housing project named ‘You Vista’.

(2) The Purchaser had on 16 January 2013 entered into a Pro-Forma Sale
and Purchase with PJD and a booking fee was paid to PJD.

(3) On 21 March 2013, the purchaser had formally executed the Sale and
Purchase Agreement with PJD and the Agreement provided that PJD
must deliver the residential property within 42 months.

(4) On 23 January 2017, PJD sent a notice of vacant possession to the
purchaser.

(5) As a result of the delay in delivering vacant possession, the purchaser
claimed for LAD.

When the case of PJD reached the Federal Court, one of the leave questions was
phrased as follows:

Where there is a delay in the delivery of vacant possession by a developer to the
purchaser in respect of Schedule G and/or H type contracts under Regulation
11(1) of the Housing Development (Control and Licensing) Regulations 1989
(Regulation 1989) enacted pursuant to Section 24 of the Housing Development
(Control and Licensing) Act 1966 , whether the date for calculation of
liquidated agreed damages (‘LAD’) begins from:

(a) the date of payment of deposit/booking fee/initial fee/expression by

6 [2019] MLJU 2067 (CA).
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purchase of his written intention to purchase; or

(b) from the date of the sale and purchase agreement,

having regard to the decisions of the Supreme Court in Hoo See Sen & Anor v
Public Bank Berhad [1988] 2 MLJ 170; [1988] 1 CLJ Rep 125 and Faber Union
Sdn Bhd v Chew Nyat Shong & Anor [1995] 2 MLJ 597; [1995] 3 CLJ 797.

I have already stated the Federal Court’s answer to this question herein earlier.
However, at the risk of oversimplification, I would still like to highlight the key
findings of the Federal Court’s decision, inter alia, as follows:

(1) The Housing Development (Control and Licensing) Act 19667

(hereinafter referred to as ‘HDA’) is a social legislation and the long title
of the Act8 provides in no uncertainty as to its purpose in protecting the
interest of the purchasers and for matters connected therewith;

(2) The intention of the parliament is unequivocal that booking fee is
prohibited and given such clear legislative intent, it follows that where
there is an illegal practice of collecting booking fee, the date of the
contract cannot be taken to mean the date printed on the scheduled
contracts;

(3) The fact that the developer has breached the statutory prohibition
against the collection of booking fees, and the pro forma agreements
being amply clear as to the fundamentals of the agreement, means that
a bargain was indeed made at the time of the payment of the booking
fee. The legislative intent was that the initial payment of monies, in the
form of a deposit, is sufficient to constitute an intention to enter into
contract given that the agreement would have to be signed at the same
time; and

(4) The Federal Court also finds support in the case of Hoo See Sen & Anor
v Public Bank Berhad9 (‘Hoo See Sen’) and Faber Union Sdn Bhd v Chew
Nyat Shong & Anor10 (‘Faber Union’).

These are the main ideologies that were propounded by the Federal Court in
PJD. However, this is by no means an exhaustive list and there were other issues
that the Federal Court had dealt with which I will not deal with in this paper.

7 (Act 118).
8 The long title of the HAD states: ‘An Act to provide for the control and licensing of the business

of housing development in Peninsular Malaysia, the protection of the interest of purchasers and
for matters connected therewith’.

9 Hoo See Sen & Anor v Public Bank Berhad [1988] 2 MLJ 170 (SC).
10 Faber Union Sdn Bhd v Chew Nyat Shong & Anor [1995] 2 MLJ 597 (SC).
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The Federal Court in short after taking into considerations of the above
held that if a developer has collected a deposit or booking fee. then the date for
calculation for LAD begins from the date of the deposit or booking fee.

COMMENTS ON THE DECISION

If I may be candid and start off with a bold statement here, it is the author’s
opinion that the leave question in PJD could have been worded better,
however, due to the inadequacy of the leave question, the Federal Court in
answering the same has left a bit more to be desired. This author opines that it
would have made more sense had the leave question inserted with the words
‘date of completion period’ in the manner as follows:

… whether the date of completion period for the purpose of the calculation of
liquidated agreed damages (LAD) begins from …

In support of this bold statement, there is a need to understand how a typical
Schedule G/H contract works.

To start off, as a matter of context, a Schedule G/H contract is a statutory
contract governed by the HDA to safeguard the interests of the purchasers of a
residential property. By virtue of that, the HDA itself ensures that the
developer will deliver its promises and complete the project in time.

In a typical Schedule G/H contract where there is a delay in delivery of
vacant possession, there are several dates that are of significance as to the
calculation of LAD. For the ease of understanding, I have devised a flow chart
hereinbelow depicting the important dates designed for illustration purposes:

Chart A
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If I may elaborate on Chart A hereinabove, the purchaser has paid a booking
fee on 1 January 2020 and signed a Schedule G/H contract with the developer
for the purchase of a residential property on 1 February 2020. The Schedule
G/H contract stipulates that the Developer must deliver vacant possession in
three years ie 1 February 2023. Due to some delay, the Developer has only
managed to deliver the residential property on 1 January 2024.

Bearing the above example in mind, I shall highlight the two issues on hand
by using the literal interpretation of the answer to the leave question by the
Federal Court in PJD.

Firstly, the Federal Court while answering the leave question did not dwell
into the issue of the contractual date of delivery of vacant possession and had instead
focus with the issue of the commencement date for the calculation for LAD. As such,
it is eminently sensible that the printed date of the Schedule G/H contract be
taken for the purpose of calculating the contractual date of delivery of vacant
possession instead of the date of the booking fee as the wordings ‘Vacant
possession of the said Building/Parcel shall be delivered to the Purchaser …
from the date of this Agreement’ can be found in schedule contracts.

Secondly and more importantly, it is with regret for me to state that the
literal interpretation of the Federal Court’s decision in PJD would mean that if
a booking fee was collected by the developer on 1 January 2020, following the
example in Chart A hereinabove read together with the above paragraph, the
Developer is now required to pay four years’ worth of LAD despite being late
by 11 months only. This is due to the wordings found in the Federal Court’s
decision which states that the ‘… date for calculation of liquidated agreed
damages (‘LAD’) begins from the date of payment of deposit ...’. The effect of
such is that even if the developer is late by a single day, the developer will be liable
for three years plus one day worth of LAD. Is that what the Federal Court meant
which would entail such a harsh consequence for the developers?

Having said the above, I must confess that I have been utmost unfair to the
Federal Court here as I have only zoomed in to their answer to the leave
question without mentioning the other portions of the Judgment. The author
opines that the above two paragraphs (ie the literal interpretation of the Federal
Court’s answer to the leave question) do not reflect what the Federal Court
truly meant, the reasoning to which I shall seek to articulate in the paragraph
hereinbelow. In forwarding my proposition and for the ease of understanding,
I have once again devised a flow chart.

lxxx [2021] 3 MLJMalayan Law Journal
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Chart B

It can be opined that what the Federal Court truly meant in its decision was
that the calculation of the contractual date of delivery of vacant possession under
a Schedule G/H contract begins from the date of booking fee payment (ie as
illustrated in Chart B above, 1 January 2023 will be the date of the contractual
delivery of vacant possession of the residential property if a booking fee was
collected on 1 January 2020).

It is further submitted that LAD is only then calculated from the
contractual date of delivery of vacant possession (1 January 2023 as per the
example above) to the date of actual delivery of vacant possession of the
property (1 January 2024 as per the example above).

To support the above, I shall first go through the two main authorities that
were considered by the Federal Court ie Ho See Sen and Faber Union.

The Federal Court in Faber Union had this to say while referring to the case
of Hoo See Sen:

At page 137, it was held that for the purpose of ascertaining the date of delivery of
vacant possession the relevant date when time starts to run is the date on which the
purchaser paid the booking fee and not the date of the signing of the sale and
purchase agreement. (Emphasis added.)

In the case of Hoo See Sen (supra), it was held the following:

The appellants purchased a two-storey link house which was to be constructed
by the second respondent for $145,000. For the purpose, the appellants and the
second respondent entered into a sale and purchase agreement on 18 August
1982 by paying a booking fee of $1,000, subject to various payments including
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progress payments. According to clause 18 of the sale and purchase agreement,

which was only signed on 18 March 1983, the building was to be so constructed

that the second respondent had to give vacant possession within 24 months of the
date of the agreement, i.e. 24 months from the date of the payment of the booking fee
(18 March 1982). This means that by 17 August 1984, vacant possession should
have been delivered over to the appellant, but on that date the building was still

uncompleted and no such delivery has taken place. Under the same clause, the
vendor has to pay liquidated damages at the rate of 10% per annum and these

damages has been calculated to amount to $36,309.58 as at 17 February 1987.

Under the same clause, the second respondent ‘shall pay immediately to the

purchaser liquidated damages to be calculated from day to day at the rate of 10%

per annum of the purchase price’. It is therefore clear that the payment of
liquidated damages is due every day from 17.2.1987.11 (Emphasis added.)

If both cases hereinabove were to go through a fine-tooth comb, it would reveal
the fact that the Federal Court was discussing about the calculation of the
delivery of vacant possession and not LAD. If I may revert a little, it is in my
humble opinion, this is what the appellants sought to ask via the said leave
question as it was clearly spelt out in the leave question itself wherein the
appellants have specifically inserted the words ‘having regard’ to the decision of
the Supreme Court in Ho See Sen and Faber Union.

Further, the Federal Court had also after a lengthy discussion,12 decided
that once a booking fee is collected, a contract is formed at that point and that
should be the commencement date for calculation of the contractual date of
delivery instead of the printed date of the Schedule G/H contract. It is my
humble opinion that this is a very crucial point that was decided by the Federal
Court as the determination on the issue of formation of contract will
subsequently determine the contractual date of delivery of vacant possession
and from there, the calculation of LAD.

Wrapping up all the above, in the light of the Federal Court’s express
approval and adoption of the principles proposed in Ho See Sen and Faber
Union, it is patently clear that the Federal Court while deciding PJD had the
calculation of the contractual date of delivery in mind instead of LAD.

LITERAL INTERPRETATION: ENRICHING THE PURCHASERS?

11 It is this author’s believe that there was a typo by the Supreme Court where it should state:
ie 24 months from the date of payment of the booking fee (18 August 1982) instead the
original (18 March 1982).

12 [2021] 2 MLJ 60 (FC) [79]–[90].
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In any event, if I may tie this back in, as I have alluded earlier, LAD is
supposedly a genuine pre-estimate of the loss to the innocent contracting party
and if the decision of PJD is to be taken literally, the excessive amount of LAD
claimed by the purchasers is in the author’s opinion subject to challenge and the
purchasers might need to prove their losses as required in Cubic Electronics Sdn
Bhd (in liquidation) v Mars Telecommunications Sdn Bhd,13 however, that is a
can of worms that I do not wish to open in this article.

On this juncture, the author is also aptly reminded of the decision by Ramly
Ali FCJ in Everest Point Sdn Bhd & Anor v Lim Peck Sim & Ors,14 where his
Lordship stated the following:

The imposition of LAD is not to enrich buyers by refusing or delaying taking

delivery of vacant possession….

Though I must confess that this statement was made in a very different context,
however, I humbly submit that it cannot be gainsaid that the purpose of LAD
was never to enrich purchasers and as such, the Federal Court would not have
decided PJD with this in mind. The literal interpretation of PJD is simply
untenable.

PROSPECTIVE OR RETROSPECTIVE EFFECT?

So, does PJD affect current housing development projects? The simple answer
is most likely yes. This is due to the fact that the decision in PJD will highly
likely have retrospective effect.

The above proposition is supported by the case of Alvin Leong Wai Kuan &
Ors v Menteri Kesejahteraan Bandar, Perumahan Dan Kerajaan Tempatan and
other applications15 where His Lordship Wong Kian Kheong held that generally
a written Judgment has retrospective effect. His Lordship has also held that in
the case of Ang Ming Lee & Ors v Menteri Kesejahteraan Bandar, Perumahan
Dan Kerajaan Tempatan & Anor and other appeals,16 the Federal Court has held
that the Housing Controller has no powers to grant any extension to a
developer for completion of a development and in deciding the same, the

13 Cubic Electronics Sdn Bhd (in liquidation) v Mars Telecommunications Sdn Bhd [2019] 6
MLJ 15 (FC).

14 Everest Point Sdn Bhd & Anor v Lim Peck Sim & Ors [2017] 5 MLJ 195 (FC).
15 Alvin Leong Wai Kuan & Ors v Menteri Kesejahteraan Bandar, Perumahan Dan Kerajaan

Tempatan and other applications [2020] 10 MLJ 689.
16 Ang Ming Lee & Ors v Menteri Kesejahteraan Bandar, Perumahan Dan Kerajaan Tempatan &

Anor and other appeals [2020] 1 MLJ 281 (FC).
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Federal Court did not rule that its decision as being prospective in nature,
hence, the decision would have retrospective effect. Similarly, the Federal
Court did not rule that PJD is only prospective in nature hence the decision in
PJD should have retrospective effect.

EFFECTIVE IN SABAH?

As a practitioner in Sabah, I do not wish to avoid this very crucial question that
affects my fellow Sabahans, however, bear in mind that all these are purely
conjectures and without the benefit of a local judgment on the same issue, I am
only able to render my very personal opinion here. It is aptly reminded that I
will not be taking the literal interpretation of the Federal Court’s decision in
this portion of the article and I will be discussing this in the context of what I
perceive as the right interpretation of PJD.

One of the fundamental differences between the HDA and the Housing
(Control and Licensing of Developers) Enactment 1978 or more particularly
the Housing Development (Control and Licensing) Rules 2008, is that in
Sabah, the collection of booking fee is expressly allowed. As PJD was decided in
the context where booking fee should have never been collected, does PJD
apply to Sabah now?

To answer the above, I find immense support that the law in PJD applies in
Sabah from the case of Daiman Development Sdn Bhd v Matthew Lui Chin Teck
and another appeal17 (‘Daiman’) which was referred to in PJD. The facts of
Daiman are fairly simple where the purchaser had put in a booking fee and
signed a pro forma booking form. After some time when the developer’s
Building Plan and subdivision was approved, the developer wanted to increase
the purchase price of the property. It is pertinent to note that the Housing
Rules at that point allowed the developer to collect booking fees. The Federal
Court in that case held that a contract was already formed at the time of the
signing of pro forma booking form and the developer is bound by the same.

The above view is amplified in paragraph 84 of the Federal Court’s decision
in PJD where Her Ladyship has stated the following:

We are mindful that Daiman was decided at a time when the 1970 Rules were in
force. Rule 12 of the 1970 Rules was quite different in that it stipulated a list of
minimum terms which a sale and purchase agreement must include. Further, as

17 Daiman Development Sdn Bhd v Matthew Lui Chin Teck and another appeal [1981] 1 MLJ
56 (PC).

lxxxiv [2021] 3 MLJMalayan Law Journal



JOBNAME: No Job Name PAGE: 10 SESS: 1 OUTPUT: Fri Jul 2 16:21:02 2021

elaborated earlier in this judgment, the then 1970 Rules permitted the collection of
booking fees. That in our view does not alter the principles of the formation of a valid
contract in any way.

Further to the above, it is the humble submission of this author that unlike a
conventional contract where there are further negotiations towards the terms
and conditions of the contract, a Schedule G/H contract is usually fixed, and it
is rare to have any further amendments to the contract unless it is approved by
the relevant ministry. As such, once the basic details such as lot, lot size, type of
house and purchase price is agreed upon ie the information in the pro forma
booking form, there is nothing to further negotiate, and a contract has been
formed at that point.

In short, once there is formation of contract, the date to calculate the
contractual date of delivery of vacant possession shall commence from then
onwards.

IS PJD TRULY BENEFICIAL TO THE PURCHASERS?

Despite the legalistic part of me strongly believes the above, the compassionate
side of me am unsure whether the determination of booking fee as the
formation of contract is in the best interest of the purchasers.

It is the opinion of this author that the idea of equating a booking fee to a
contract may create an undesirable result to the purchasers, an example of such
is when a purchaser, after some due consideration, decides not to proceed with
the purchase of the property, does the developer now have the right to compel
the purchaser for specific performance pursuant to the contract? Alternatively,
is the purchaser now liable to the housing developer for any loss, damage or
costs suffered for breach of contract? All these uncertainties and/or issues could
have been easily resolved if the developer were given the right to collect and
forfeit the booking fee paid.

Further, a purchaser may fail in securing his or her bank loan to proceed
with the contract. In this scenario, is the purchaser now bound by the Schedule
G/H contract just because the purchaser attempted to secure his or her
preferred unit by paying a booking fee?

The detriments that may be caused to the purchasers by treating payment of
booking fee as formation of a contract for sale and purchase of property are
certainly something of concern and can it truly be said that by removing the
collection of booking fees, it has truly benefitted the purchasers?

[2021] 3 MLJ lxxxv
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It is pertinent to note that bits and pieces of my view hereinabove had been
expressed in the High Court decision of Hedgeford Sdn Bhd v Lynda Quah May
Lu & Anor,18 where Her Ladyship Faizah Jamaluddin had held the following:

[71] In my view, if as held by theTribunal, the date of the of the sale and purchase

agreement is the date of the payment of the booking fee, it means that there exists

a binding contract for the sale and purchase of the property between the

purchaser and the developer at the date of payment of the booking fee. The
purchaser would accordingly be bound to complete the purchase of the property. If the
purchaser changes his mind and decides not to purchase the property and not to
execute the formal contract in the form of contract in Schedule H, the purchaser
would be in breach of the sale and the purchase agreement since the agreement had
already come into being when he paid the booking fee. In such a situation, the
purchaser would be liable to the housing developer for any loss, damage or costs
suffered for breach of contract, instead of just forfeiting the booking fee paid, for not
proceeding with the purchase of the property for which he had paid the booking fee.
Clearly such an outcome cannot be the legislative intent of the HDA, which long

title (as amended by PU(A) 441/2010) states that it is:

An Act to provide for the control and licensing of the business of housing development
in Peninsular Malaysia and the Federal Territory of Labuan, the protection of the
interest of purchasers and for matters connected therewith. (Emphasis added.)

I believe that the Federal Court had the best of intentions while deciding in
favour of the purchasers in PJD, however, having all the above in mind, the
negative repercussions of the decision in PJD is hard to ignore.

CONCLUSION

Though I wish not to be cliché, however the decision of PJD has yet to be tested
in the civil courts at the time of writing of this article hence we have yet to see
its true effects. The author is also aptly reminded of the principles of stare decisis
and it might require the Federal Court to address some of the issues raised
hereinabove.

Having said that, PJD and Ang Ming Lee have fortified the idea that in
making any decision in respect of the HDA, the Courts must always have
regards to the underlying purpose of the HDA being a social legislation which
calls for the protection of the home buyers’ interest. Though what is in the
home buyer’s interest is a door left wide open for interpretation. As for the
developers, it is advisable to take heed now than to get hurt later.

18 Hedgeford Sdn Bhd v Lynda Quah May Lu & Anor [2019] MLJU 364.
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